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DECISION & ORDER
© 2002-03403

[*1]Trustees of Freeholders aud Commoenality of 'Tow_n of Southampton, et al., respondents,

v

Louis Buoninfante, appellant. (Index No. 5834/01)

Sinmreich & Safar, LLP, Central Iskip, N.Y. (Jonathan
Sinnreich of counsel), for appellunt.

David V., Falkner, Westhampton Beach, N.Y, for
respondents.

e

In an action, inter alia, for a judgment declaring that the plaintiffs are the sole lawful owners and vested with absolute

and unencumbered title in fec in certain real property, the defendant appeals from an order of the Supreme Court, Suffolk
County (Joncs, J.), dated March 21, 2002, which denied his motion for partial summary judgment for a Jjudgment declaving
the ambulatory nature of the northern boundary of the real property at issue.

ORDERED that the order is reversed, on the law, with costs, the defendant's motion for partial
granted to the extent that the defendant is entitled to a judgment declarin g that the northern boundary of the property in
_dispute is ambulatory and based on the high water mark of Moriches Bay,

Suffollc County for further proceedings consistent herewith.

summary judgment i

and the matter is remitted to the Supreme Court,

In'late 1999 the defendant was shown a parcel of vacant waterfront pkqpcrty locaied in the Village of West Hampton

Dunes, Southampton, on the shove of Moriches Bay known as 770 Dune Road. Desiring to build a house on the parcel, the
defendant parchased the property on April 4, 2000. The defendant received abargain and sale deed which described the

property, inter alia, as running north from Dunie Road “766.89 fest to the high water line of Moriches Bay; thence * * *

along
the high water line of Mériches Bay.” The defendant’

s predecessorin-interest acquired title to the property undex a deed
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which deseribed the property, inter alia, 4s umning north from Dune Road, "190.20 feet to the mean high water mark of
Moriches Bay; thence along said mean high water mark of* Moriches Bay."

After obtaining a building permit from the Village of West Ham
nerthern portion of the property, and a coostruction loan, and
justant action claiming title, in essence,
finear distances mentioned in the two d

pton Dunes to construct a twestory dwelling on the
after plledriving had begun, the plaintiffs commenced the
10 that sttip of L\nd"alorig Moriclies Bay created by the discrepancy between the
eeds sct forth abo¥é: The complaint alleged that the Town was the wner of all
undivided Jands in the Town, which would jncluds the bottom of Moriches Bay,

that it traced iis estate o avcient land grants
and that the defendant's predecessor-in-interest could not convey jmore title th

a0 she owned.

The defendant is entitled to a limited summary judgment. Wherc theye is a discrepancy in deed calls, the rules of
construction require that resort be had first to natural objects, second to artificial objects, third to adj
to caurses and distances, and last to quantity (sec Thomas v Brown, 145 AD2d 849; Pauquette v Ray, 58 AD2d 950; INY
Tur 2d, Adjoining Landowners §§ 66-70, 115, 117; sec also Henry v Malen, 263 AD2d 698, 701; Morgan v MecLoughlin, 6
Misc 2d 434, affd sub pom Morgan v City of Glen Cove, 6 AD2d 704, affd 5 NY2d 1041). Here, there is o discrepancy
intemally in the deeds by using both linear distances and the water line of Moriches Bay, and between the: two lincar{*3]
distances mentioned in the two deeds, Nevertheless, both deads clearly refer to the mean high water mark of Moriches Bay,
or the high water line of Moriches Bay. The water line of Moriches Bay is

obviously a natural object, and as such it should
take precedence over cither of the linear distances in the.two deeds. In addition, deeds further back in the chain of title
indicate that the property at issue had traditionally been described in one w. .
Moriches Bay br 1o the high water line of Moriches Bay:
distances were added. But even afier this, the property

Moriches Bay. Thus, there is nothing in the

acent boundaries, fourth

ay or avother as extending to the shore of

id riinning alditg the shore. Tt was not until 1973 that linear
still déscribed as extending to the mean high water mark of
chain of title to'suggest that it was the intention of any grautor to bound the
property along the nofth sids in any way otber than by referenée to the shoréline of Moriches Bay.

Furthermore, the record indicates that the extension of the shorcline further
the natural process of accretion. It has long been the law of this State thar a riparian owner of upland property is cntitled to
any increase in his land duc to accretion, and on the other hand is subject to any loss of land due 1o erosion (see Mulry v
Norton, 100 NY 424; State of New York v Bishop, 46 AD2d 654; Matter of Board of Educ., Union Free School Dist. No. 11,
Town of Hempstead v Nyquist, 28 AD2d 93 G). Thus, the defendant, as the riparian ewner of upland property, is entitled to
that portion of land which has been naturally added to the predécessor i intercst's itle.

out into Moriches Bay has been canged by

Accordingly, under theso circumstances, the defendant is entitled to a judgment declaring that the northem boundary of
his property is ambulatory and based on the high water mark of Moriches Bay. The matter is remitted to the Supreme Court,
Suffoll County for a trial to determine the actual present location ‘of that ambulatory boundary line,

FLORIO, J.p., FEUERSTEIN, McGINITY and SCHMID concur. '

ENTER: e
James Edward Pelzer

Clerk





